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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

IRA TRER BT GG AT :
Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Ur™
Ministry of Finance, Department of Revenue, 4% Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory orin a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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(b)  In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India. :
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. _

SR SEITE B TS Yok B WA B g o $gg) Bfee W @ E ¥ ol A amiw S 59 O o
frm ® galNe oy, afie ® g TIRG & W R A1 9% | o fafRm (7.2) 1998 €T 109 BRI

frgaa foy g &

(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. '
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. '
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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. The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated. '
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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4 One copy of application or O.1.0. as the case may be, and the order of the adjournment

authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-1 item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the T[’i'giu_rjal on péyr\r‘?@aé’t -,ﬁ
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ORDER-IN-APPEAL

This order arises out of an appeal filed by the Assistant Commissioner,
CGST, Division-lll, Ahmedabad South (in short ‘appellant) in‘t-érm‘s of Reviéw
Order No.18/2017-18 dated 09.08.2017 passed by the Princi'plal Commissioner,
CGST, Ahmedabad South (in short ‘Review Authority) against Order-in-Original
No.MP/03/AC/2017-18-Ref. dated 21.04.2017 (in short ‘impugned brder’) passed

by the then Assistant Commissioner, Central Excise Division-ill, Ahmedabad-|

(in short ‘adjudicating authority’) in case of M/s. Meghmani Dyes & Intermediates

LLP, Unii-IV, Plot No. 96t098 103, Phase-il, GIDC Vatva, Ahmedabad -382445(in
short respondant)

2. Briefly stated that the adjudicating authority sanctioned the refund claim of
Rs.82,952/- (EC Rs.33,552/- + SHEC Rs.49,400/-) filed by the respondant which
was lying unutilised in their Account Current(i.e.PLA) on account of abolition 'of

both the cess from 01.03.2015, vide lmpugned order.

3. Aggrieved with the impugned order, the review authority vide Review
Order No.18/2017-18 dated 09.08.2017 directed the appellant to file appeal on

the following grounds viz.

(a)  proviso no.03 to Sub-rule 7(b) of Rule 3 of Cenvat Credit Rules, 2004
does not allow refund of the balance of accumulated credit of Education
Cess and Secondary & ngher Education Cess paid on lnputs or capital
goods

(b) in .terms of instruction issued from. F.No.96/85/2015-CX-1 dated

- 07.12.2015 of Tariff Conference, it was Govt's conscious policy decision

not to allow utilization of accumulated credit of Educatiuon Cess and

Secondary & Higher Education Cess after thése cesses have been
phased out.

4. The respondant also filed counter submission vide letter‘d’at_ed 28.10.2017

whereln inter alia, submitted that

(a) whole cont: oversy has arisen because of mis-understanding and not .

differentiating the*balance available in PLA/Account Current or Cenvat
credit account caused by accumulation of credit on account of
procurements. The payment made in cash is not the accumulated credit

but deposits.

(b) the appeal filed by the department is not maintainable as the same is filed
after expiry of 90 days from the date of order or its communication, the
time limit permitted under the law for filing the appeal. Thus, appeal filed
by the department is barred and hit by limitation.

5. Personal hearing in the matter was held on.22.01.2018. Shri Manohar
Maheshwari, Sr. General Manager Commercial, appeared on behalf of the

respondant and explained the case.
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6. | have carefully gone through the appeal memorandum submission made

at the time of personal heanng and evidences avallable on records. | find that the
main issue to be decided is whether the respondent is eligible for refund or

otherwise. Accordingly, | proceed to decide the case on merits.

7. Prima facie, | find that the the respondent had deposited Rs. 2,00,000/-
under the head EC and Rs.1,00,000/- in SHEC vide challan no. 01155 on
02.07.2013. Conséquently, with the issue of Notification No. 14/2015-CE and
15/2015-CE both dated 01.03.2015, exempting the EC and SHEC wholly, the
balance of Rs.33,552/- in EC and Rs.49,400/- in SHEC remained unutilized in
their PLA. Hence, the respondent filed the refund claim of Rs.82,952/-

(Rs.33,552/- + Rs.49,400/-) which remained unutilised since March-2015, in their

PLA towards EC and SHEC, respectively. This refund claim was sanctioned by
the adjudicating authority vide impugned order. Aggrieved with the impugned
order, the review authority vide review order dtd.09.08.2017 directed the

appellant to file the present appeal on the grounds mentioned in Para 3 supra.

8. Before dwelling on to the main issue, | find that EC as a levy was
introduced in the Budget of 2004. Chapter VI, Sections 91 to 95 of the Finance
Act (No. 2), 2004, deal with EC. Section 91 states that there shall be levied and
collected, in accordance with the provisions, as surcharge, for pUrposes of the
Union, a cess to be called tne EC, to fulfill the commitment of the Government to

provide and finance universalised quality basic education. Vide circular dated .

6.12.2004 and 22.7.2004, separate accounting codes were provided for EC.
Similarly, SHEC as a levy was introduced in the Budget of 2007. Chapter Vi,
Sections 136 to 141 of the Finance Act 2007, deal with SHEC. Section 136

states that there shall be levied and collected, in accordance with the provisions

as surcherge, for purposes of the Union, a cess to be called the SHEC, to fulfill
the commitment of the Government to provide and finance secondary and higher
education. Vide circular dated 30.3.2007 and 4.10.2007, separate accounting

codes were also provided for SHEC.

9. It is correct that there are different accounting codes for BED, EC and

SHEC. A It is also a fact that the respondent has depoeited in cash under the -

head EC and SHEC. These payments were never disputed at any point of time.
Now when the respondent has filed refund in respect of cash deposut lying in
balance towards EC and SHEC, refund is propsoed to be denied on the grounds

mentioned in Para 3 supra. ‘Accounting heads, as is well known, are basically for

the department’s internal management of funds towards various purpoees«’c‘luam }\\\
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capital goods and accumulated under the provisions of Cenvat Credit Rules,
2004. So, I_ﬁnd that the adjudicating authority has rightly allowed the refund of
EC and SHEC vide impugned order. |, therefore, set-aside the appeal filed by the
appellant and uphold the impugned order.

10.  As regards the limitation issue raised by the respondant, | find that it is
true that time limit of three months from the date of comminication of the decision
or order of the adjudicating authority for filing an appeal before this authority is
prescribed under Section 35E(3) of the Central Excise Act, 1944. In the instant
case, | find that the adjudicating authority has communicated the impugned order
to the review authority on 01.06.2017 and the review authority has passed the
said review order on 09.08.2017 i.e. well within the time limit prescribed in
Section 35E(3)ibid. Further, the adjudicating authority has filed the present
appeal on 08.09.2017 i.e. well within the time limit prescribed under Section
35E(4)ibid. So, | find that the plea of the respondant on limitation issue is not

tenable.
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The appeal filed by the appellant stands disposed of in above terms.
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Attested:
st
(B.A. Patel)
Supdt.(Appeals)

Central GST, Ahmedabad.

BY SPEED POST TO:
(1) The Asstt. Commissioner, CGST,
Division-HI(Vatva-ll), Anmedabad South.(Appellant)

(2) M/s. Meghmani Dyes & Intermediates LLP, Unit-1V,
Plot N0.961098,103, Phase-ll, GIDC Vatva,
Ahmedabad-382445.(Respondant).

Copy to:-

(1) The Chief Commissioner, CGST, Ahmedabad Zone.
(2)  The Principal Commissioner, CGST, Ahmedabad South (RRA Section).
(3)  The Asstt. Commissioner(System), CGST, Ahmedabad-South
(for uploading OIA on website)
Guard file
(5) P.A.file.
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